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Owens v. Owens' Ex'r. 
March 11, 1909. 
[63 S. E. 990.] 

1. Executors and Administrators (§ 510*) — Executor's Report — Con- 
firmation — Appeal. — Code 1904, c. 121, requires the court or judge in 
vacation to examine ex parte fiduciary accounts, correct any error, 
and confirm the same, and section 2699 declares that the report to 
the extent to which it shall be confirmed shall be taken to be correct, 
except so far as it may in a suit in prpper time be surcharged or falsi- 
fied. Held, that an exceptor to an executor's account could not appeal 
from an order confirming the same; her only remedy being by suit to 
surcharge the account. 

[Ed. Note. — For other cases, see Executors and Administrators, 
Cent. Dig. § 2236; Dec. Dig. § 510.* 5 Va.-W. Va. Enc. Dig: 666, 677.] 

2. Executors and Administrators (§ 513*) — Accounts — Ex Parte Set- 
tlements. — Until an executor's account, after having been confirmed, 
is surcharged in a suit brought for that purpose, it is mere matter of 
evidence, and is not a final settlement. 

[Ed. Note. — For other cases, see Executors and Administrators, 
Cent. Dig. § 2268; Dec. Dig. § 513.* 5 Va.-W. Va. Enc. Dig. 669, 
et seq.] 

Appeal from Chancery Court of Richmond. 

Judicial settlement of the estate of Otho O. Owens, deceased. 
From an order confirming the report of the Virginia Trust Com- 
pany, the executor of such estate, Mrs. Mozelle Owens, dece- 
dent's widow, appeals. Dismissed. 

James Lewis Anderson, for appellant. 
Christian, Gordon- & Christian, for appellee. 

Harrison, J. The will of Otho O. Owens was admitted to 
probate in the chancery court of the city of Richmond on June 
12, 1906, and on the same day the Virginia Trust Company, the 
executor named therein, qualified as such. A copy of the will is 
filed with the record, which shows that, after a number of legacies 
mentioned, the residue of the estate was given to Mrs. Mozelle 
Owens, the wife of the testator, for life, with remainder at her 
death to the Union Theological Seminary. 

On the 29th of October, 1907, a settlement of the executorial 
accounts, made by the commissioner of accounts, was filed in the 
clerk's office of the chancery court. The widow of the testator 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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excepted to this report upon the ground that certain allowances 
to the executor in the form of commissions were improper. 

Upon consideration of this exception by the chancery court, 
as provided by section 2698 of the Code of 1904, the same was 
overruled, and the report confirmed. From this action of the 
chancery court this appeal was taken. The first question to be 
determined is whether or not this court has jurisdiction to enter- 
tain an appeal from the order here complained of. 

Appellant cites as sustaining her right of appeal the case of 
Triplett's Ex'rs v. Jameson, 2 Munf. 242, decided in 1811, and 
Farneyhough's Ex'r v. Dickerson, 2 Rob. 607, decided in 1843. 
The law regulating appeals has since these cases were decided 
undergone such changes as to leave them without weight in de- 
termining the question at- issue. The statutory law as it now 
exists contains no provision by which this court can review by 
appeal therefrom the order of the chancery court merely over- 
ruling an exception and confirming a commissioner's report of 
an ex parte settlement of an executor's accounts. 

Chapter 121, Code 1904, containing fiduciaries, requires the 
court or the judge thereof in vacation to examine ex parte fidu- 
ciary accounts filed in the clerk's office, correct any errors that 
may appear, and confirm the report as a whole or in a qualified 
manner. 

Section 2699 provides that "the report, to the extent to which 
it may be confirmed, shall be taken to be correct, except so far 
as the same may, in a suit, in proper time, be surcharged or 
falsified." 

This section negatives the idea of an appeal from the order 
confirming the ex parte settlement, and clearly points out the 
remedy to be pursued by a party who thinks himself aggrieved 
by an ex parte settlement of a fiduciary account. When a bill is 
filed to surcharge or falsify the accounts, all concerned are made 
parties, and have an opportunity to take evidence and defend their 
rights, and an appeal can be taken by any one aggrieved from 
a final decree in the cause adjudicating the matters in issue. 

The present proceeding is not a suit between parties plaintiff 
and defendant. The settlement, when confirmed, is merely an 
ex parte proceeding, to be taken as prima facie correct, but sub- 
ject to be surcharged and falsified by a bill filed for that pur- 
pose, as provided by statute. Such a settlement is mere matter 
of evidence until surcharged and falsified, and to the extent that 
it is surcharged or falsified the settlement becomes valueless 
even as evidence, and the liability of the executor is precisely 
the same as if the settlement had never been made. Leake's 
Ex'r v. Leake, 75 Va. 792 ; Haught v. Parks, 30 W. Va. 246, 4, 
S. E. 276. 
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Until surcharged and falsified in the manner indicated by stat- 
ute, the ex parte settlement, although confirmed by the order 
of the court, is mere matter of evidence, and an order of this 
court affirming the order of the chancery court would not make 
the ex parte settlement any more final than it was before the 
appeal was taken. It could still be questioned by a bill to sur- 
charge and falsify; so that an appeal from such an order would 
be barren of results. 

It is further apparent that, if the contention of appellant be 
sound that she has the right to appeal from the order in ques- 
tion, there could be a succession of appeals from the same order 
assailing this ex parte settlement; for every person interested 
in it would have the same right of appeal that appellant has. 
The ample and complete remedy in such cases is, as indicated 
in section 2699, by filing a bill to surcharge and falsify the ex 
parte settlement, in which the rights of all parties can be finally 
adjudicated. 

It is clear that this appeal must be dismissed as improvidently 
awarded. 

Dismissed. 

Keith, P., absent. 



Smith's Adm'r v. Norfolk & P. Traction Co.' 
March 11, 1909. 
[63 S. E. 1005.] 

1. Master and Servant (§ 289*)— Injuries to Servant — Street Rail- 
roads — Operation — Knowledge of Danger. — Plaintiff's intestate had 
been operating an open electric car as a conductor thereon for only six 
days, when he was struck and killed by a freight car standing on an 
adjoining track while he was standing on the running board of his 
car collecting fares in accordance with his duty. The freight car was 
not always on the side track, but was only there from 8 a. m. to 10:30 
a. m., and from 6 p. m. to 7:30 p. m. of each day. Held, that intestate 
was not chargeable as a matter of law with knowledge that the freight 
car was in dangerous proximity to the track. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. 
§ 1110; Dec. Dig. § 289.* 9 Va.-W. Va. Enc. Dig. 705, et seq.] 

2. Master and Servant (§ 234*) — Injuries to Servant — Contributory 
Negligence — Knowledge of Danger. — To charge a servant with notice, 

*For other cases see same topic and section NUMBER in Dec. and 
Am. Digs'. 1907 to date, and Reporter Indexes. 



